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Labor Commissioner, State of California
" |Department of Industrial Relations

Division of Lubor $tandards Enforcement
320 W. 4th Street, Suite 450

Los Angeles, CA 90013

(213) 576-5708

Fax (213) 897-0020

Matrepalian Water tielrict of Southarn Celifornia

700 North Alamedy Biragt

Log Angolos, GA 90012

Afin.: Danald C. Siids, Manager Construction Genltast Adnunistration

DATE. In gaply Kefor to Cese No
Apnl 20, 2010 46245014313
1} :
CIVIL WAGE AND PENALTY ASSESSMENT

Aviardiap Body

Motrapeiithn Warer Lisizio of & Califorrin

Work Perfomod in County of
Riverside

PROJECT NAME

HKhuer Witer Tranimest Hant Sulur Puwer Goaoruinn laeifiy
waR L

Pengiel Mo
101825

Prime Contrastur
SunPowver Consiruction, Sysient

Svbuenimeier
Douyp, Dyser Paured Walls LLC

After an investigation concerning the payment of wages to workers employed

it the execution of the contract for

the above-named public worlks project, the Division of Labor Standards Enforgement (the "Division™) has determined

that vislattons of the California Laber Code have been coinmitied by the conts
identified above, In accordance with Labor Code section 1741, the Division b
Wage and Penalty Assessment, -

actor and/or subcontractor
ereby issues thiy Clvil

]

The nature of the viclations of the Labor Code and the basts for the zusessmen
Fallure of subsontractor to pay prevailing wages for misclassify to 3 Laborers

L are as follows:

linstead Cement Masons,

unreported worker, unpaid portion of wages und lale payment of wages who worked on this project

in violation of pursuant 1o Labor Code Scetion 1775 & 1813 sespectively.

The attached Audit Summary further ilemizes the caleulation of wages due an:
sections 1775 and 1813,

d penalties under Labor Code

The Division has determined that the toial amount of wages due is:

The Division has determined that the total amount of penalties assessed undery

and 1813 18

The Division has desermined thai the amount of penalties assessed against
under Labor Code section 1776 is;

Please refer to page § for specific withholding obligations pertaining to th

STATE LABOR COMMISSIONER

g
By - ,-A‘?-‘W o T

Ya6n-mi Jo Y
Deputy Labor Commissioner |

33 yHeted - 1008}

Y
Fage 105

$27.914.44

Labor Code sactions 1775

$4,450.00

e amounis,
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Notice of Right to Obtain Review - Form::ul Heuring
’
In accordance with Labor Code Sectior: 1742, an affected contractor or subcopiracior may obtain
review of this Civil Wage and Penalty Assessment by transmitting 4 written rt%_quest to the office
of the Labor Commissioner that appears below within 60 days after service ofy the assessment.

a [ b .
To obtain a hearing, 2 written Reguest for Review must be transmitted torthe following address:
t

Labor Commissioner, State ol Calil‘m}n;ia
Civil Wage und Penalty Assessment Review Office
2031 Fowe Ave,, Suite 100 i
Sacramente, CA 95823 ;
E
A Request for Review eitber shall clearly identify the Civil Wage and Penaltgf Assessment from
which review is sought, ineluding rthe date of the assessment, or it shall includ"e' a ¢opy of the
assessment as an attachment, and shall also set forth the basis upon which t‘m, mse;‘.mcnt is
being contested. In accordance with Labor Code section 1742, the (.cmtra(.lorl'()l subtontractor
shall be provided an opportunity to review evidence to be utilized by the Labér Comrmissioner

at the hearing within 20 days of the Labor Commissioner's receipt of the writtish Request for Review.

Failure by a contractor or subcontractor 1o submit a timely Requegﬂ for
Review will result in a final order which shal} be binding on the commctm
and subcontractor, and which shall also be binding, with respect t(} the
amount due, on g bonding company issuing a bond that secures thr;. ‘
payment of wages and a surety on 2 bond. Labor Code scetion 1743‘.

In accordance with Labor Code seetion 1742(d), a certified copy of a final o:cge\a may be filed by
the Labor Comissionet in the office of the olerk of the superior court ih any bounry in which the
affected contractor o subcontractor has property or has or had a place of busipess. The clerl,
immediately upon the filing, shall enter judgrment for the State against the persan assesged in

the amount showsn on the certified order,

{continued on next page) |
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Opportunity for Settlement Meetlnlg

In ascordance with Labor Code section 1742.1(¢), the Labor Commissioner shlall, upon receipt

of a request from the affected contractor or subcontractor within 30 days follo
of this Civil Wage and Penalty Assessmont, afford the contractor or subeontra
to meet with the Labor Commissioner ot his or her designee o attempt 10 sew]

[ .

wing the serviee
ctor the apportunity
' dispute

regarding the assessment. The settlement meeting may be held in person or by tetephone and
shall take place before the expiration of the 60-day period for seeking 2 hea:mg, as set forth
above under the heading Notice of Right to Obtain Review. No evidence of anvthing said or any
admission made for the purpose of, in the course of, or pursuant to, the settlexpém meeting is

admissible or subject to discovery in any adminiswative or civil proceeding.

10 timely request an informal settiement meeting is in addition to the right 1o ¢

hearing, and a settlement meeting may be requested even if & written Reguest

already been made. Requesting a settlement meeting, however, does not ex

period during which » formal hearing may be requested,

A written request to me¢t with the Labor Commissioner or his or her designee
a dispute egarding this assessiment must be transmitted to
at the following address: 320 W, 4th Street, Suite 450

' - Los Angeles, CA 90013

Ligquidated Damages

In accordande with Labor Code section 1742.1(a), after 60 days following the

This opportunity

Bain a formal
fur Review has
tend the 60-day

to attempt to settle
5

service of this Clvil

‘Wage and Penalty Assessment, the affected contractor, subcontractor, and surgty on a bond or

bonds issued to secure the payment of wages covered by the assessment shall
lquidated damages in an amount equal to the wages, or portion thereof thas st

be liable for
1] remain unpaid,

If the assessment subsequently is overturned or modified after administrative o+ judicia) review,
liquidated damages shall be payable only on the wages found to be due and vapaid. 1f the

contractor or subcontractor demonstrates 1o the satisfaction of the Director of

the Department

of Industrial Relations that he or she had substantial grounds for believing the assesgment or
notice to be an error, the Director shall waive puyment of the liquidated dqmqg»s.

{continued on next page) -
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Notwithstanding the above, in ageordunce with Labor Code 1742.3(b), there s'lhall be no liability

of liguidated damages if the full amount of the assessment or netice. including penalties, has

been deposited with the Department of Industrial Relations, within 60 days foiil'owing service of

the assessment or notice, for the Department to hold in escrow pending admiuﬁs}trativc,and

judieial review, The Department shall release such funds, plus any interest eaimed, at the

conclugion of all administrative and judicial review to the persons and entitiesﬁf who are found to

be entitled to such funds.

In liew of & cash deposit, the contracior may post an undertaking with the Depastment in the full

amount of the CWPA, The undertaking shall be on the condition that, if any 4ebision1 is Issued

by the Director upholding the CWPA in any regard, the employer (contractor) shall pay the amount

owed pursuant so the decision the date the decision is final under Labor CodeiSection 1742 unless

the parties have executed a settlement agreement {or the payment of some otﬂfei' amount, in which

case the contractor shall pay the amount that the contractor is obligated to pay'? under the terms of”

the settlement agreement. The undertaking must provide that if the contractor fails to pay the amount
owed within 10 days of the date the decision is final or the exesution of the setlement agreement,

a portion of the undertaking equal to the amount owed, or the entire undel’takj‘;'ng if the amount owed exceeds
the undertaking, is forfeited o the Labor Commissioner to satisfy the amountsa pwed under the CWPA.

A payment bond obtained by a contractor for the public works project which isithe subject of the CWPA
shall not be aceepted as an undertaking unless the following two conditions aﬁej completely satisfied:

{1) the payment bond provides for'the payment of the full amount of the CWEA, including but not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions of payment set forth above
are expressly agreed 1o by the affected contractor(s) end the surety which issut‘:d the payment bond.

The undertaking should be forwarded (o the Department as directed below, The Department's Accounting
Office will hold the undertaking unti] the adminisirative and judicial review is jompleted. The disbursemeny
of the bond funds will follow the same process as described above for a cash deposit.

Deposits must be made by cheok or money order payable to the Department %fﬁlndustriai Relations
with a letter and 2 copy of the Civil Wage and Penalty Asscssment and mai}e?i tor
.
Department of Industrial Relations !
Altention Cashiering Unit [
P.O. Box 420603
San Francigeo, CA 94142

The Amount of Liquidated Damages Available Under this Asvessment s | $27,914.44

{continuad on next page)
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Statutory Withholding Obligntioné
1. Awarding Body Withholding Obligations ‘ :

In accordance with Labor Code section 1727(a), before making payments to the contractor of
money due under 4 contract for public worlk, the awarding body shall wnhhold und retain therefrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required

to satisfy this Civil Wage and Penalty Assessment shall not be digbursed by the: awarding body
unti] reccipt of a final order thut is no longer subjest to judicial review, .

The smount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is: B

Wages Due: | $27.914.44
Penaltics Due Under Labor Code sections 1775 and 1813: | $4.450.00
Pepaltizs Due Under Labor Code sections 1776 b $0.00
Total Withholding Amount: I $32,364.44

.
2. Primte Contractor Withholding Obligations: |
I

In ageordance with Labor Code section 1727(b), if the awarding body has not ’rc:tained sufficient
money under the contract to satisfy this Civil Wage and Penalty Assessment lﬁased on a
subcontractor's violations, the contractor shall, upon the request of the Labor Comumissioner,
withhold sufficient money due the subgontractor under the vontract to satisfy the assesgment ang
transfer the money to the awarding body. This amount shall not be disbursed tby the dwardmg body

until receipt of a final order that is no longer subject to judicial review, .

If this box is cheeked, the Labor Commissioner hereby requests that the pﬁ‘mc contractor
withhold the following amount from mency due the subcontractor and tr'msfar the money 1o the
awarding body to satisly this assessment:

Wages Due: £27,914.44

Penalties Due Under Labor Code sections 1775 and 1813: ] $4 450,00
Penalties Due Under Labor Code sections {776: L - $0.00
Total Withholding Amount; B $32.364.44

Distribution;

Awarding Body
Surety(s) on Bond
Prirne Contracior
Subcontractor
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RELEASE AGREEMENT

This Agreement is made by the DIVISION OF LABOR STANDARDS
ENFORCEMENT, Department of Industrial Relations, State . of

Califcrnia (héreafter “DLSE"), in favor of SUNPOWER CORPORATION,-

SYSTEMS (hereafter “SUNPOWER”), SPILKER, INC. (ﬁereafter “SPILKER"},

and DOUG DYSERT'POURED WALLS LLC (hereafter “DYSERT”)with reference
to the following facts: |
RECITALS

1. DILSE served a Civil Wage and Pénélty Asgessment (“CWPA")
on April 20, 2010, in DLSE Case No. 40-24591/313, claiming wages in
the amounf of $27,9814.44, and other amounts tq be due and owing by
SUNPOWER and DYSERT as a result .of alleged 'violationg of the
California Labor Code involving workers employed by DYSERT through
a subtier subcontract agreement witﬁ SPILKER on a public works
project awarded by the Metropélitan Water District of Southern

California, known as the Skimmer Water Treatment Plant Solar Power

Generation Facilitﬁ(hereafter WPROJECTY) .

2. SUNPOWER and DYSERT each filed a Request for Review of

‘the CWPA, which are now pending In the Matter of the Request for

Review of: Sunpower Corporation Systems Office of the Director-

Legal (ODL) Case No., 10-0180-PWH and In_the Matter of the Reguest

for Review of: Doug Dysert Poured Walls LLC ODL Case No. 10-0181-
PWH with the Office of the Director, Department of Industrial

Relations (hereafter “THE LITIGATION”}. _ -

1 | ' LB3355
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3. DLSE and SUNPGWER have agreed to resolve all disputes
concerning the CWPA identified above and THE LITIGATION as follows:
Upon payment to the DLSE of $22,500.0Q, DLSE will release SUNPCWER,
SPILKER, and DYSERT from the followiﬁg claims for money: ﬁnpaid
prevailing wages, liquidated damages under Labor Code section
1742.1 and monetary penélties under Labor Code sections 1775 and
1813 (including interest, costs and‘attorney.fees) resulting from
any work performed by the workers listed on the attached amended
Audit Worksheet, who were empioyed by DYSERT thrOUgﬁ'a subtier
subcontréct agreement with SPILKER on the PROJECT (hereafter
“CLAIMS”).

AGREEMENT

NOW, THEREFORE, in consideration of payment to.the DLSE‘of
$22,500.00, upon- said payment the undersigned hereby releases and
forever discharges SUNPOWER, SPILKER, DYSERT, their employees,
officers, stockholders, 'sureties, .principals, successors and

assigns, attorneys and agents from all CLAIMS, as defined above,

arisging out'ofTDLSE Case No, 40-24591/313 and ODL Case Nos. 10-
0180-PWH and 10-0181~PWH.  This is a full release of all such
CLATIMS against SUNPOWER, SPILKER, and DYSERT with regard to DLSE-
Case No. 40-24591/313 and ODL Case Nos. 10-0180-PWH and 10-0181-
PWH, whether known or unknown, suspected or unsuépected.

It is undgrstood'and'agreed that this settlement involves the
compromisé of disputed claims and“that this Release Agreement, as
well as any payment in connection therewith by SUNPOWER shall ﬂot
be deemed aﬁ admission of liability or payment of penalties of any

2- : 1B3355
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manner or kind- as to.SUNPOWER and that there is nO‘finding'of a
willful violation within the meaning of the Labor Code, including
Labor Code section 1777.1, as to SUNPOWER.

I hereby'ceftify that I have read all of this Release
.Agreement and fully understand same, and in witness thereof I have
executed this Release Agreement on thlsg$% day OQA% ] , 2011, at
Sacramento, California.’ .

Under penalty of perjury, the undersigned. represents and
warrants that he has full .authority to execute ‘this Release
Agreement on behalf of the Division of Labor Standards Enfbrcement,
Depaftmént of Industrial Relations, State of Califérnia, and that
no legislative act or judicial act or approval is necessary to give

ef.fect to this Release.

Dated: 4 Zﬁ [1( DIVISION OF LABOR STANDARDS ENFORCEMENT
Department of Industrial Relations
State of California

.

e
DAVIP—D-—CROSS

Attorney for the Labor Commissioner
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